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My, Oshins: Not necessarily. The statt

Mz Oshing: The
primary purpose of
a spendthriff trustis
to protect the trust’s
income and princi-
pal from the benefi-
claries’ creditors.

Since the beneficia-
ries of a properly
established §§ezz€§»
thrift trust are pro-
hibited from assign-
ing their interests in
the income or prin-
cipal of the trust, the
trust assets are gene
erally protected
from their creditors.

CCH: Is the level
of creditor protec-
Hon variable?
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tion given to the
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frust assets (e.g., tax Hens} or to force trust assets to be
used for the benefit of the beneficiary.
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Mr. Oshins: On ézzza:zﬁ; ses. However, the laws of cer-
tain jurisdictions, in éﬁ@g& ska, 2‘?&3@?&“&; Nevada,
and Rhode Island, allow for the creation of so-cailed
self-settled spendthrift trusts.

CCH: A recent decision by the New Hampshire Su-
preme Court (Scheffel v Krue eger, 2001 %5’ 839850,
N.H. 2001} presents a fairly egregious set of facts,

but also a rather stunning example of how hard it
can be for a creditor to overcome the protection of a
properly created spendthrift trust, Could you elabo-
rate on the facts of this case?

mf;{}igeﬁ a
beneficiar ary {
Krueger} who 3 was

accused of sexually

molesting a minor.
The minor’s mother
won a civil tort
judgment in excess
of $500,000 against
the beneficiary. She
attempted to attach
the benefidary’s in-

Basically, the
greater the level of
discretion given to

the trustee the
greater the creditor
protection provided
by the trust.

‘terest in the trust to

satisfy the udgment. The attempt was thwarted by a dis-
missal of the action at the lower court level. After an ap-
peal, the Supreme Court §§ New Hampshire ruled that
the spendthrift provision in the trust barred the tort
creditor’s claim and, regardiess of the fact that the benefi-
ciary exerted a certain degree of control over the trust, the
trust did constitute a spendthrift trust.
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“No principal or income payable or to be-
come payable under any of the trusts cre-
a%e& by this instrument shall be subject to
anti 355‘;{}3’2 or assignment by any benefi-
ciary thereof, or to the interference or con-
trol of any creditors of such beneficiary or
to be taken or reached by any legal or equi-
%:a%ﬁe process in satisfaction of any debt or
liabilit v of such beneficiary prior to its re-

ceipt i‘szf the beneficlary”
if{j}%'* Isn't there a public policy argument for not al-

lowing such a result?
Mz, Oshins: The plaintiff in Sheffel made such an
argument, but to no avail. ’f%é state supreme court
examined the language of the New Hampshire stat-
ute and noted that the relevant portion stated that
“... a creditor of a beneficiary shall not be able to
subject the beneficiary’s interest to the payment of
its claim.” ég{?{}fé%ﬁgg’, the conclusion of the court
was that by writing the statute as it did, the ] iegis-~
lature haé negated the public policy exception
claimed by the plaintiff.
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CCH: What about the fact that the beneficiary could re-

quest payments from trust income more frequently than
quarterly and could invade the principal after age 507
Mir. Oshins: This issue was also disposed of in favor of
the beneficiary. Although the court did not elaborate
onifs z‘ﬁasgn,zﬂg it did state that, because the settlor of
the frust was not the %&z&;mgﬁrg the Sgﬁﬂui@ 54‘ ?E‘{E?‘“
sion was z%ﬁ;fgmza.;z It also stressed that the stat
z;{;g?zéi%%jﬁ statute does not place any ézﬁzz%:ai:zi}zz on ité&
rights a benefidiary is “fafé:sé under the frust instru-
ment in applying the sg:@ﬁé wift protection.

CCH: Are there any other recent cases illustrating the
asset protection potential of spendthrift trusts?

Mz {33%2{2}& I a Nebraska ¢
Bank, N.A., 615 NW2d 104 {1
spouse of a spendthrift trus
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held that the beneficiary’s ?z‘fz%z:“ééz in the trust could
‘?‘iz}? %}é ?‘é%&gg by the am}w% l ecause the beneficiary
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sissippi invoked a public policy exception toji *§ée§3§§“
created :@@é&m& trust §§¥& That case involved the
enforcement of a tort judgment stemming from an auto
accident. Based on its interpretation of the relevant
portions of the Restatement (Second) of Trusts and
Scott on Trusts, the court determined that, even though
ordinary creditors are z@%afgﬂé with the responsibility
of égzﬁg aware of the law concerning spendthrift
frusts, this responsibility should not be jﬁ;‘}{éﬁ%ﬁ an
tort creditors. However, the court’s decision in § Sligh
has effectively been overturned by the Mississippi Eeg
islature, which enacted a statute ;gaé%fég with spend-
thrift trusts subsequent to the court’s decision.

CCH: Despite the
obvious protection
provided by a
spendthrift trust,
why do so many
people choose to
pass their assets
outright rather
than in trust?

Unless the client
can absolutely
guarantee that his
or her children will
never get divorced
or sued, or unless
the transfsrred
assets are so small
in value that th
cost of gf“ annual
income tax retum
is §§§§§é§§¥§, there
is rarely ever any
reason not to pass
asseils in trust.

Mz Oshins: Unfor-
tunately for the
public, many estate
planners  advise
their clients to
make cutright gifts
and bequests, or to
keep the trans-
ferred asseis in
trust only untl the
beneficiary atfains
a selected age. This
is probably the big-
gest mistake made
%3? advisors. This
gﬁgié mistake can vost the clent’s family millions
of dollars. Unless the client can absolutely guaran-

tee that Ezgg or her children will never get dive z‘x::@é or
sued, or unless the ransferred assels are 5o small i

value that the cost of an annual income tax fﬁi{'{éii, is
prohib ‘?335 , there is rarely ever any reason not to pass
assets 1 @m@ (Often, the client is not even aware of

the trust option.

¢ ie trust option is often not se-
lected because of the perception that the trust will cause
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In 5ligh v. First National Bank of Holmes County (704
So.2d 1020 (Miss. 1997)), the Supreme Court of Mis-
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“and without the trust estate being subject to estate
taxes. This is the beneficiary controlled trust concept.
CCH: Can you describe the beneficiary controlled

“trust concept?

. Mz Oshins: A beneficiary controlled frust is a trust
in which the primary beneficiary is either the sole
sruistee or a co-trustes and who, in either case, has
the ability to remove and replace the trustees. The
trust agreement also includes provisions opting out
of the prudent person or prudent man standard so
that the primary beneficiary, as trustee, can invest
in anything he or she desires just as such individual
would be able to do with outright ownership. The
primary beneficiary is also given a broad non-gen-

ral power of appointment that can eliminate any
potential interference by remote beneficiaries since
a complaining remote beneficiary can be cut out by
the primary beneficiary entirely.

CCH: Do you recommend a beneficiary controlled
trust with the primary beneficiary as sole trustee, or
does inclusion of a co-trustee enthance the benefits
and protections?

Mr. Oshins: Although the sole trustee version is
much simpler, it provides significantly less flexibil-
ity and asset protection than a co-trusteeship ar-
rangement. If the beneficiary is the sole trustee, then
in order to avoid estate taxes at the beneficiary’s
death, the beneficiary would generally be limited t

distributions for his or her health, education, sup-
port and maintenance. For asset protection purposes,
a creditor may have a stronger argument that the
amount that the beneficiary, as frustee, can distrib-
ute to himself or herself should be available to sat-
isfy the creditor’s claim. The Restatement (Third) of
Trusts, Tentative Draft No. 2, takes the position that

a creditor of a trustee-beneficiary can reach as much
as the trustee-beneficiary could properly distribute
to himself under the terms of the trust instrument,
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IRS Provides Guidance on
Qualified Plan Changes

Among the changes made to the rules governing quali-
fied plans by the 2001 Act is the increase in the defined
benefit dollar limi-
tation of Code Sec.
415(b} to $160,000,
effective for limita-
tion years ending
after December 31,
2001. The defined
contribution dollar
limitation of Code
ne  Sec. 415(cHINA)
was increased io
840,000, effective
for limitation years
beginning after De-
cember 31, 2001 In
addition, the 25-
percent of compen-
sation lmit {Code
Sec. 415(c1¥B)ifor

defined contribu-
tion plans was increased to 100 perceny, effective for years
beginning after December 31, 2001.

£% i
£riced

Besides dealing with the basic contribution and benefit
limitation changes, the ruling includes a question on the
impact of not amending a plan to take into account the
increased limitations (Q&A 2). If a defined benefit plan
is not amended to take into account the increased Code
Sec. 415 limitations, the effect on the benefits of plan par-
ticipants will depend on the plan’s exdsting provisions
for applying the limitations and any other relevant plan
provisions. In some circumstances, a plan’s existing pro-
visions could result in automatic benefit increases for
participants as of the effective date of the increased limi-
tations for the plan. For example, the increased limita-
tions could result in automatic benefit increases for par-

ined benefit plans that incorporate by
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