March 2006

‘Success and |
Adverse Tax Risks




The Opportunity GRAT

‘OPGRAT’ Can Reward

Success and Minimize
Adverse Tax Risks
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power should not cause estate tax
inclusion?s in the grantor’s estate if
the power is held by an independ-
entirustee.
It the grantor had a reimburse-
ment power and did not exercise
it, there would be a gifc by the
grantor to the GRAT with two dis-
astrous consequences, First, the
grantor would be making a gife sub-
ject to gift tax. Second, the prohi-
bition against an additional con-
tribution to the GRAT would be
violated, disgualifving the GRAT.s
To protect against an inadverten
zift to the GRAT, which w{.}u?é
¢ause disgualification, the drafrer
might place a provision in the doc-
ument specifying that any attempt-
ed contribution which would oth-
erwise be deemed an addition w

the GRAT, will automatically be
held as a separate GRAT under the
terms of the instrument.

Ofren, when GRATs are setup,
the grantor will be the trustee dur
ing the term, with a co-trust
or special trustee authorized to
exergise the reimbursement
power. An exception is where the
property contributed to the GRAT
is stock of g “controiled corpo-
ration,” to avoid estate tax inclu-
sion for an extended term under
Section 2036(b), if the grantor
is trusteet?
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him. For example, f the GRAT
assets explode in value, but the par-
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After the term. In most cases in
GRAT planning, we advise that th
roperty pas sing at the terminatio

inue to be §1§§(§ in
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ynastic defective trust, a loan, or
foan guarantee—is probably the
recormended course of action. The
OPGRAT is typically viewed as a
downside protective measure where
significant performance risk is pres-
ent.
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