The Nevada 365-Year Dynasty Trust:

Estate Tax Savings, Creditor and Divorce Protection

he Nevada perpetuities

aw was modified in 2005

¥ to allow a dynasty trust to

continue for up to 365
years with its assets protected from
estate taxes, creditors and divorcing

~ spouses during such time. Prior to the
change in the law, Nevada dynasty
trusts were limited to 90 years to ap-
proximately 120 years.

A dynasty trust is an irrevocable
trust that leverages a person’s estate,
gift and generation-skipping transfer
tax exemptions for as many genera-
tions as applicable state law permits.
Whereas most attorneys draft trusts to
provide for mandatory distributions to
the grantor’s children at staggered
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ages, a dynasty trust is drafted to en-
courage the trustees of the trust to
keep the assets in trust for the benefit
of the beneficiaries.

For estate tax purposes, it is not suf-
ficient to plan only one generation at
a time. The potential estate taxes that
the clients’ children's estates may face
as a result of such inferior planning
are often not given enough considera-
tion by the attorney in drafting the
trust. As of 2008, the tax code allows
each person to transfer up to $2 mil-
lion without any federal generation-
skipping transfer (GST) tax. Mean-
while, the exemptions in 2008 for
federal estate and gift taxes are $2
million and $1 million, respectively.

Interestingly, the estate and gift tax
exemptions are utilized in nearly
every estate plan, yet all too often at-
torneys do not draft their trust agree-
ments to utilize the GST tax exemp-
tion. Failure to use an individual's
GST tax exemption is a horrific eco-
nomic waste over the course of time.

Most dynasty trusts are designed as
Beneficiary Controlled Trusts. The
beneficiaries usually become trustees
of their own trust upon reaching the
age at which most attorneys’ trusts
would distribute the trust assets out-
right to the beneficiaries. There are
two general classifications of Benefi-
ciary Controlled Trusts - discre-
tionary trusts and support trusts.

Discretionary Trusts

For maximuwmn creditor and divorce
protection, an independent trustee is
used to make discretionary distributions
and other tax sensitive decisions. The
primary beneficiary can be given the
power to remove and replace the inde-

pendent trustee with or without cause,
Additionally, the primary beneficiary
can be the investment trustee thereby
being able to make all investment deci-
sions over his trust assels, Thus, the pri-
mary beneficiary has the control over
and use of the irust property as though
he owned it free of trust. However, by
having the dynasty trust as the owner, if
drafted correctly, the assets are protect-
ed from estate taxes and from the bene-
ficiary's creditors, including divorcing
spouses. This co-trusteeship, although
slightly more complex than having just
one trustee, provides the ultimate com-
bination of control, estate tax savings
and creditor protection.

Support Trusts

Alternatively, the primary benefi-
ciary can be the sole trustee. With this
option, the beneficiary can only dis-
tribute assets to himself for his health,
education, maintenance and support.
This is often called a “support trust,”
as opposed to a “discretionary trust”
which uses an independent trustee for
discretionary distributions. Although
a support trust is simpler to adminis-
ter than a discretionary trust, certain
creditors of the beneficiaries of a sup-
port trust may access the trust assets,
50 it is less prb_tective than a discre-
tionary trust. One such creditor is a
divorcing spouse of a beneficiary
which is why the discretionary trust is
the superior option. L
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