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nly four states have statutes

hat allow the settlor of a

trust to establish a trustin
which the setilor is a permissible
benefictary, which is also protected
from the creditors of the settlor {a
“self-settled spendthrift trust” or
“asset protection trust”). Those
states are Alaska, Delaware, Neva-
da and Rhode Island, Colorado and
Missouri have statutes that are
somewhal similar, buk since there is
a general belief that the statutes in
these two states do not work, they
are not included among the list of
states thathave effective selfsettled
spencthrift trust Taws,

Of the four favorable jurisdic-
tions, Alaska has received the
most publicity, most likely be-
cause it was the first state to cre-
ate such a law, and because of the
heavy marketing being done by
the Alaska trust companies.

However, as will be ex-
plained in more detail, Nevada
has the most favorable self-set-
tled spendthrift trust laws be-
cause of its much shorter statute
of limitations period, and there-
fore should be the jurisdiction of
choice for asset protection trusts.

Nevada’s Spendthrift Trast Act
Effective Oct, 1, 1999, Chap-

Protection Trust

ter 166 of the Nevada Revised
Statutes {"NRS™) was amended
to allow a settlor to create a
trust under Nevada law that is

protected from the creditors of

the settior.

More specifically, under NRS
§166.040 (1){b), the settlor of a
Nevada self-seitled spendthrift
trust is protected” if the writing is
irrevocable, does not require that
any part of the income or princi-
pal of the trust be distributed to
the settdor, and was not intendesd
to hinder, delay or defraud
known creditors.”

in addition, under NRS
§166.015(2), at least one trustee
must be (a) a natural personwho
resides and has his domicile in
Nevada, (b) a trust company that
is organized under federal law or
under the laws of Nevada or an-
other state, and that maintains an
office in Nevada for the transac-
tion of business, of {c) abank that
is organized under federal law or
under the laws of Nevada or an-
other stale, that maintains an of-
fice in Nevada for the transaction
of businegs, and that possesses
and exercises trust powers.

Why Nevada Lasys Are Superior

The self-settled spendthrift
trust Jaws of Alaska, Delaware
and Rhode Island are very simi-
lar to those of Nevada, although

each of the four states” laws
have minor differences.

However, the Nevada laws
have one major advantage that
is 50 advantageous that it is dif-
ficult to justify establishing a
self-settled spendthrift trust us-
ing the less favorable laws of
Alaska, Delaware or Rhode Is-
land. This advantage Hes in the
shorter period of fime required
under Nevada law between the
date an asset is transferred to
the trust and the date the asset
is protected from the creditors
of the settlon,

Under NRS §166.170, a per-
son may not bring an action
with respect to a fransfer of
properly to a Nevada spend-
thrift trust (1) if he is a creditor
when the transfer is made, un-
less the action is comunenced
within {a) two years after the
transfer is made, or (b) six
months after the creditor dis-
covers or reasonably should
have discovered the transfer,
whichever is later, or (2) if he
becomes a creditor after the
transfer is made, unless the ac-
tion is commenced within two
years after the transfer is made

Conversely, under the laws of
Alaska, Delaware and Rhode Is-
lard, if the creditor is a creditor
when the frust is created, the
creditor must bring the cause of

action within the later of four
years after the transfer is made
or one year after the transfer
could have measonably been dis-
covered by the creditor, or if a
person becomes a creditor subse-
quent to the transfer, the creditor
must bring the cause of action
within four years after the trans-
fer fo the trust, See Alaska Stat.
§34.40.110(d), Del. Code Ann.
HEL2, §3572(b)(2) andt R.L. Gen.
Laws §18-9.2-4, respectively.

If an asset protection planner
advises a client to establish a
domestic self-settled spendthrift
trust, all other things being
equal, if the client is sued dur-
ing years three or four (or be-
tween six months and one year
after the transfer with respect to
a creditor existing at the time of
the fransfer), it may be indefen-
sible to have selected Alaska,
Delaware or Rhode Island as
the jurisdiction for the trust.

Justas people traditionally es-
tablish Nevada or Delaware cor-
porations because of their favor-
able corpovate faws, it is just as
important, if not more important,
to select the most favorable juris-
diction for asset protection trusts.
As Mark Dreschier, president of
Promier Trust of Nevada, Ine,, of-
ten says, “ftihe primary reason
people all over the country are
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choosing Nevada for their asset
protection trusts is the shorter
statute of limitations.”

Combining The TrustWith A
Family Limited Partnership

Since the settlor of an asset
protection trust may not act as a
trustee, there js a perception that
there will be a loss of control
over the trust. However, control
can be maintained by combin-
ing the trust with one or more
family limited partnerships.

A family limited partnership
{“FLP"} is a limited partnership
among family members or
trusts for the benefit of family
members. Just like any limited
partnership, there must be at
least one general partner and at
least one limited pariner. Like
all limited partnetships, the gen-
eral partners have control over
the partnership and are lable
for partnership debts. The limit-
ed partriers have no voting con-
trol, and their lability to credi-
tors is limited to their capital
contribution.

Under the laws of most
states, a creditor who obtains a
judgment against a partner of a
limited partnership may obtain.
a charging order against the
parinership interest.

A charging order gives the
padgment creditor the right to
some or all distributions made
from the partnership on account
of the charged interest. The
charging order is an unattrac-
tive remedy for the creditor be-
cause the family will probably
never make a disiribution from
the partnership knowing that
the creditor will take it.

n addition, there is a popular
belief that under Revenue Rul-
ing 77-137 the owner of the

charging order would be taxed
on the partnership income at-
tributable the charged interest
whether or not the partnership
distributes any of its income.
Most practitioners do not be-
lieve that Revenue Ruling 77-
137 stands for this proposition.
However, just the threat of this
so~called “KO by the K-1” is of-
ten enough fo persuade a favor-
able settlerent for the debtor.

The FL{ is used in order to
keep the controf in the hands of
the client rather than in the
hands of the trustee of the asset
protection trust. For example,
the client can be the 1 percent
general partner, thereby exercis-
ing the control over the partner-
ship assets, and the asset pro-
tection trust can'be the 99 per-
cent limited partner, having no
control, If the client is sued after
the statute of limitations period,
99 percent of the partnership is
protected from the creditor.

ltis important to establish the
farnily Jimited parinership in a
state {(such as Nevada) in which
the charging order is the exclu-
sive remedy of a judgment cred-
itor, Many asset protection plan-
ners do not realize that although
the charging order is a remedy
in most states, only a few states
actually make it the exclusive
remedy.

Combining The Trust Whh A
Limited Liability Company
Another option to maintain
vontrol in the hands of the client
is to form a limited Hability com-
pany ("LLC”} to own the tiust as-
sets. The asset protection trust can
own 100 percent of the LLC, yet
the client can maintain control
over the assels by acting as the
operating manager of the LLC.
As a second layer of protec-
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tion, and similar to the FLP
stratepy, the LLC should be
formed under the laws of a state
{such as Nevada) which makes
the charging order the exclusive
remedy of a judgment creditor.

Integrating A Third-Party
Created Trusi

Aneven grealer degree of as-
set protection can be achieved if
the client sells the 1 percent gen-
eral parmership interest to an
irrevocable trust set up by the
clieni’s parent for the benefil of
the client and his family.

Similarly, the trustee of the as-
set protection trust can sell the 1
percent voting membership in-
terest (in an LLC structured as 1
percent voting and 99 percent
non-voting) to such an irrevoca-
bie frust. The 99 percent limited
parinership interest {or the 99
percent nor-voting membership
interest} would continue to be
held by the Nevada self-settled
asset protection trust.

Because the irrevocable trust
is set up by the client's parent, it
is asset and divorce protected
even though the client can serve
a8 trustee. For maximum asset
protection, an independent
trustee should be given absolute
discretion over discretionary
distributions to the beneficiaries.
In such case, the client would
serve as investment trustee and
would have the power to re-
move and replace trustees so as
to maintain indiroct control over
the distributions. Additionally,
the trust would be drafted so
that its assets are not included
in the client's estate,

As an ancillary benefit of mov-
ing the 1 percent controlling, inter-
est out of the client's estate, upon.
his death the falr market vatue of
his estate would be reduced by a
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valuation discount to reflect the
fact that the assets in the estate are
all non-voting. Thus, even thongh
the client maintains control of all
of the assets in a fiduciary capacity,
since the controlling interest has
been removed from his estate, the
valuie of the estate assels i3 reduced
for estate tax purposes. Conse-
quently, not ondy is asset protection
achieved, but significant estate tax
savings may be obtained as well.

Summary

Qnly four domestic jurisdic-
tions allow the functional
equivalent of an offshore asset
protection trust. Of the four
states, Nevada has the shortest
statute of limitations and thus
should be the jurisdiction of
choice for domestic asset pro-
tection planning.

One or more FLPs or LLCs
may be integrated into the asset
protection plan in order for the
client to maintain control over
the trust assets.

In addition, the voting inter-
ests may be sold to a thivd-party
created frust for the benefit of
the client in order to obtain an
additional layer of asset protec-
tion, as well as o reduce the
vahte of his taxable estate.

Thus, asset protection and es-
fate tax protection may be ob-
tained even though the client is
the controlling trustee of the
trust created by his parent.

Steven [. Oshins, Esq., is a
parinier gt Hhe Law Offices of Os-
hins & Associates, PC. in Las Ve-
Sas (www.oshins.com). Oshins,
why has written and lectured ex-
tensively on estate planning and
assel protection teclmigues, can be
reiched at (702} 341-6000 or by e-
muiling soshins@oshins.com.
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