Estate inclusi

The changing value problem for FLP interests should not be overlooked, given its real potential to
produce substantial estate tax liability upon ihe first spouse’s death—even in the case of a wall-
structured and well-administered FLP that is nol subject to Section 2036,
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amily limited partnerships
 (“FLPs”) and limited liability

companiecs (“LLCs”) have
B received considerable attention
from the IRS in the past several
years, and the TRS has been suc-
cessful in many cases attacking
these entities-—generally where the
taxpayer has acted in an egregious
manner. Despite the IRS’s many suc-
cessful artacks on these entities,
most planners agree that these enti-
ties work to reduce value if prop-
erly structured, implemented and
monitored. The ones that fail are
those with “bad” factst or where
something was done wrong—for
example, where the parties did not
respect the existence and sepa-
rateness of the entity.

Even if the entity was properly
formed and maintained, however,
many existing partnerships and
LLCs have a latent defect regard-
ing the conversion of these inter-
ests, pursuant to state law and the
entity’s governing instrument, into
“assignee interests” that may not

have been given adequate consid-
eration in the context of marital
deduction or charitable deduction
planning. In the absence of cor-
rective planning, many existing
FLPs and LLCs could potentially
expose to substantial estate taxes
clients who do not expect to pay

tax at their death because of the

unlimited marital or charitable
deductions.

In addition, planning for mari-
tal or charitable bequests of part-
nership or LLC interests has not
been given adequate attention by
advisors to protect against a mis-
match of estate inclusion value and
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deduction value when deafing with
closely held entities, including cor-
porations as well as FLPs and L1Cs.
llustrative of the latter problem
is the situation where a decedent
owns a controlling interest in an
entity and the marital funding splits
the interest so that the surviving
spouse does not receive a control-
ling interest.z

Mareover, unless the FLP or
LLC governing instrument is
amended, in most instances the life
insurance planning for married
owners of these entities—particu-
larly where one spouse is in con-
trol—may be improper because
survivorship insurance has been
sold with the expectation that the
estate tax will be deferred.

Hlustration. The problem involv-
ing a conversion to an assignee
intercest can be illustrated by assum-
ing that a married male client has
a two-thirds interest in a member-
managed (to simplify the example)
LLC worth $30 million. The client’s



estate plan has a will (or revocable
trust}, with a “reduce to zero” mar-
ital deduction formula provision.
Most often, the life insurance com-
ponent of the plan will be second-
to-die insurance in an irrevocable
life insurance trust (“ILIT>).

The visceral reaction is that if
the estate owner gives his entire
interest in the LLC to his spouse,
therc is no estate tax. That con-
clusion, however, may be incorrect.
In addition, because there is an
estate tax exposure at the first
death, the life insurance planning
must be revisited. This article wil]
examine (1) the technical reasons
that there is estate tax exXpaosure for
transfers of FLIYLLC interests even
though the decedent gives every-
thing to his spouse in a qualified
& ]
b See, o.g., Rogsen, TCM 2006-115; Strangi,

TCM 2003145, aff'd 417 F.3d 468, 96 AFTR2d

2005-5230 (CA-5, 2005).

This disparity may also result from the inclu-
sion of "phantom assets” in the decedent's
gross estale as a result of the applicalion of
Section 2036. A discussion of Seclion 2036
is beyond the scope of this article, which is
intended to address FLPs that are Section
2036 compliant. For an exlensive anaiysis of
Seclion 2036 and the phantom asset maritai
deduction concerns, and possibie solutions,
wherg Seclion 2036 applies, see Malz, “Spe-
cial Concerns in FLP Planning Where Both
Bpouses Are Living,” 34 ETPL 16 (Jan. 2007).

8 88 TC 1577 (1987).
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marital disposition; (2) how to cure
the defect; (3) planning opportu-
nities using FLPs/LL.Cs available
after the defect is cured; and (4)
why single life insurance can some-
times make more sense than sur-
vivorship life insurance from a
wealth shifting standpoint.

The ‘changing value’ prohiem

The problem is that the valuation
process and the asset being valued
for estate tax inclusion purposes
are different from what they are for
marital deduction purposes. There
is a mismatch berween the inclu-
ston value and the marital deduc-
tion value, and the differential will
create an estate tax at the client’s
death. This result is quite coun-
tecintuitive and thus, deserves some
technical discussion.

To place the change in value into
proper perspective, we will first
define “assignee” and then briefly
set forth the technical analysis of
the value differential for estate tax
purposes. Semetimes, the dispari-
ty in value results in a benefit for
the taxpayer, such as was obtained
in Chenoweth.3 In that case, the per
share value was increased for mar-

ital deduction purposcs to reflect a
controf when Mr.
Chenoweth transferred a 51%
interest in his corporation to his
wife at death. The control premi-
um increased the marital deduc-
tion, In most instances, though, a
contrary result would occur, par-
ticularly in the FLP or LLC set-
ting if the advisor has not taken
into account the changing charac-
ter of the FLP or LL.C interest.

premiunm

‘Assignee’ concept. Most advisors
are familiar with the concept of an
“assignee” interest in the context of
creditor protection planning. Under
state law, unless otherwise provid-
ed to the contrary, the transfer of a
partnership or membership interest
converts such interest to an assignec
interest, The rights of an “assignee”
are limited to receiving distributions,
if and when made. There are no
other rights. An assignee is not enti-
tled to attend meetings, receive
accountimgs, inspect the books, vore,
or do anything except receive dis-
tributions.  That’s  why the
“assignee” interest has a significant
role in creditor protection planning,.
The assignee concept also operates
to reduce such interest’s value
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because it carries less rights than
does a partnership interest or mem-
bership interest, '

The face that the recipient of an
assignee interest receives something
of severely diminished value should
also mean that the spouse receives
an asset of compressed value and
the amount of the marital deduction
should be reduced accordingly. If
we assume that the decedent’s inter-
est were worth $20 million at death,
a 40% reduction would create estate
tax exposure in our illustration on
$8 million of “phantom value.” Fur-
thermore, because the typical life
insurance product is a second-to-die
policy, there is a mismatch as to
the time the tax is incurred and the
time the policy pays off,

It gets uglier. If the estare uses
other assets to pay the tax, those
asscts are not available to fund the
marital deduction. Morcover, this
problem is not limited to eseate tax
planning entities. Business interests,
real estate entities, and other assets
putinto a partnership or LLC wrap-
per for non-estate planning purposes
are also at risk, Consider the typi-
cal real estate investment placed in
an LLC wrapper by a real estate
lawyer who is unaware of the trans-
fer tax considerations. Another area
that lends itself to this troublesome
result is asset protection planning.
For example, a popular asset pro-
tection structure is to integrate an
LLC or FLP with either a domestic
or foreign asset protection trust,
where the estate owner retains the
control for managerial purposes.
This structure is subject to the chang-
ing value transfer tax exposure.

We have often encountered LLCs
where one spouse owns 51% and
the other spouse owns 49% of the
entity, or FLPs where one spouse is
the general partner {“GP?) for fam-
ily control purposes, or perhaps a
bank or other lending institution
required control in the working
spouse. These structures are also

at risk, In fact, even aside from the
risk posed by IRC Section 2036, in
the absence of protective planning,
if the majority owner dies first leayv-
ing all to the survivor, there could
be taxes due on the valuation dis-
parity at the first death and a tax on
100% of the value of the entity when
the survivor dies, unless the marital
disposition is to a QTIP trust.s

Selution

FLP and LLC forms can be
chaunged (and existing FL.Ps and
LL.Cs should be amended) to pro-
vide that a distribution at death to
a spouse, or to charity, of an inter-
est in the entity revains its char-
acter and does not become an
assignee interest. Alternatively, the
entity’s governing instrument can
provide that the spouse (for tes-
tamentary transfers)s and chari-
ties would be “permitted trans-
ferces,” and thereby prevent any
“downgrade” to assignee status
upon the transferee’s execution of
a joinder agreement. Therefore,
the asset that passes to the spouse,
or charity, would be identical to
what the decedent owned and the
valuation differential would be
climipated. Elimination of the val-
vation disparity will, however,
have a ripple effect, since the asset
owned by the recipient spouse (or
marital trust) will be includable in
her estate as a control interest in
the absence of additional planning.

Planning-—Turning a lemon
into jemonade

Instead of the adverse tax conse-
quences, we can take advantage
of valuation changes and achieve
some fantastic beneficial tax results.

For example, upon receipt of the
marital gift, the surviving spouse
can take advantage of the valua-
tion disparity between the gift and
estate taxes. Thus, a transaction
that achieves significant tax bence-

fits is for the survivor to sell the
interests in an LLC to incoine tax
defective trusts in a manner that
obtains a valuation discount for the
assignee interests transferred.
The planner should make sure
that there is inore than ope sale so
that noncontrolling interests would
be transferred. That would finesse
the result in Section 2704(a), which
deals with lapsing rights, imposing
a gift tax if a control interest were
transferred even though the recip-
ient would receive only an assignee
interest.s Flence, the advisor would
want to be sure that the interests
transferred are minority interests.
For example, if the clients have two
children, two separate ILITs would
be created, each acquiring 30%
noncontrolling assignee interests.
A transfer of the 60% interest in
a single sale would expose the trans-
action to a gift of the difference
between the control value and the
noncontrol value at the vime of the
transfer.” Section 2704{a)(1), which
provides that the lapse of liquidation
or voting rights will be treated as a
transfer by the eransferor whether
the transfer is at death or during life,
and Reg. 25.2704-1({a){4), which
includes lapses by reason of state law,
will create a tax if an interest which
previously was a control interest is
transferred.s The legislative historys

See Estate of Bonner, 84 F3d 196, 77 AFTR20
96-2300 (CA-5, 1996); Estate of Meliinger,
12 TC 26 {1999), acq.

This is to prevent the passing of an interest
it made on account of divorce or separalion,
See Field Ser. Adv. 2000-49-003 (9/1/00,
rejedsed 12/8/00), in which the IRS announces
its theory that the conversion of an |LLC mem-
ber’s interest into an assignee interest is a
lapse of a voling right resulting in a transfer
ander Section 2704.

Saclion 2704(a).

H the IRS were 1o provait on its position that
atapse of voting rights causes a ranster under
Suection 2704, the gift 1ax exposure-if a nan-
controlling interest is transferred-—should he
limited to the vatualion differential between
a noncontroliing interest in an LLC and an
assignee intlerest, which members of the
appraisal communily have advised us is neg-
figitle. Moreover, pursuant to Rev. Rul. 93-12,
1993-1 CB 202, the gifts should not be aggre-
gated lor purposes of Section 2704,

9 Conf. Report al 1137,
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provides that the lapsing rights rules
do not apply to minority or other
discounts available under prior law,
which should provide a safety net to
the transfecor,

The combined selling price
would be $12 million in our exam-
ple, reflecting the fact that assignec
interests are being sold. As a result,
$8 million would be removed from
the transfer tax system, hopefully
into a trust which is generation-
skipping transfer (“GST”) tax-
exempt. The $8 million value which
evaporated as a result of the dif-
ferential between transfer tax sys-
tems also escapes the GST tax sys-
tem, and—inside a properly drafted
dynastic trust—provides perpetu-
al transfer tax, divorce and credi-
tor protection for the descendants.1

Typically, estate planners use life
insurance trusts which own single
life policies on the original estate
owner to acquire the entity inter-
est from the decedent’s estate, or
from the surviving spouse. The life
insurance proceeds are used to fund
the purchase of such entity inter-
est, often at a discount to reflect
the fack of control and lack of mar-
ketability of the entity interest.

All too often, however, clients
and advisors think survivorship
insurance is the answer without
looking at the economics of single
life policies. The use of a single life
policy in this instance can be far
berter because of the leverage it
offers.” In such instances, the trust
is buying the assets at a discount as
well as moving post-purchase
appreciation out of the estate,

Because the assets of the LLC are
often “hot assets™ (such as a grow-
ing business) which are expected
to have substantial appreciation, a
wealth shift from the transfer tax
system soon after the death of the
tirst spouse will achieve signifi-
cantly more wealth preservation
benefits than transferring the LLC
interests after the second spouse
dies. This type of planning is par-
ticularly important where the client
seeks to preserve the family busi-
ness or other significant assets such
as real estate holdings, and shift
them from the transfer tax system.

The wealth shift advantage of
the sale is magnified because of the
differences between the estate and
gift tax systems. In addition to
the valuation benefit of converting
from a control block to a noncon-
trolling interest, generally, the ILITs
should be dynastic trusts exempt
from GST tax, and increasing the
leverage of the GS'T tax exemption.

Another meaningful benefit of the
transaction outlined above is based
on the fact that the estate tax is
tax-inclusive and the gift rax is tax-
exclusive. If the spouse dies with a
controlling interest worth $20 mil-
lion, the estate would need to be
$40 million (assuming a 50% estate
tax) in order to pass the LLC inter-
est intact. Conversely, the removal
of $8 million from the transfer tax
system would require only $24 mil-
lion to be subject to the transfer
tax system. Furthermore, in many
instances the spouse would have
invested the cash in liquid assets
which could be sold to pay the tax.

1® R. Oshins and Kasner, *
Unider the Relief Act of 2001," Tax Notes
{10/8/01).

1 See D'Addors, "Survivorship Life Insuranee-—
is It Always the Right Solution?,” Million Daol-
lar Roundltable, Proceedings of the 2004 Annu-
al Meeting (2004); Blattmachr, Ross, and
Stade, "Rethinking the Use and Ownership of
Survivorship Insurance,” The Chase Review
(Jan. 1982),

12 Sections 2031, 2033, and 2704(a). Section
2704{a) states, in relevant part: “{I)f there is
aiapse of any vating or liguidation right in a
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The Dynastic Trust

corporation or partaership. . suchiapse shall
be treated as a fransfer by such individual by
gQift, or a transfer which is includible in the
gross  estdle.. .the amount {is) the
value....before the lapse.. .over... the value
immediately afler the lapse” (emphasis sup-
plied). The Regulations provide that the "trans-
fer” pursuant 1o Seclion 2704{a} is applica-
ble evan though the ransformation oceurs by
reason of stale law. Reg. 25.2704-1(a){4).

¥ Req. 20.2031-1(b).

¥ Section 2764(a); Rag. 26.2704-1{a)(4).

1% Section 2056(a).
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Estate inclusion value. For inclu-
sion purposes, the estate is valuing
a two-thirds controlling interest in
the LLC as it existed in the hands
of the decedent, ignoring the change
in character to an assignee interest
in the hands of the recipient.2 Using
the hypothetical “willing-buyer,
willing-seller™ test set forth in the
Regulations,™ that interest should
receive a discount for Jack of mar-
ketability, perhaps with some off-
set because it is a control interest, 14
If we assume (to simplify the math)
that the control premium and the
discount for lack of markerability
are equal (and thereby will offset
each other), the value for estare tax
inclusion purposes of the conirol-
ling interest will be $20 million

since the change in value occa-

sioned by death will be ignored.

Marital deduction value. On the
other hand, the marital deduction
is measured by the value of what is
passing to the spouse.’s Unless the
LLC agreement provides otherwise,
the asset passing to the spousc
under state law is an “assignee”
interest—not an LLC “member”
interest, and its value should be
derermined accordingly. If we
assume that the value of the
assignee interest should be reduced
by 40% due to its restrictive nature,
the value of the interest passing to
the spouse is $12 million.

Charitable deduction planning.
The changing value problem also
occurs in the charitable deduction
area, including for outright trans-
fers as well as for charitable lead
trusts, Those planners who use tes-
tamentary charitable lead annuity
trusts (“CLATs”) in conjunction
with FLPs and LLCs either to zero
out the tax, or to define the tax
exposure, need to examine that
planning in light of the potential
changing value problem inherent in
those entities. The estate tax expo-




<

‘changing
value” imbroglio is similar to what
occurred in Abmanson Founda-
tion,% where stock transferred by
the decedent to his charitable foun-
dation was discounted from its
estate tax value because a noncon-
trolling interest was given. QOther
than the foregoing caveat, chari-
table deduction planning discussion
is beyond the scope of this article.

sure as a result of the

Basis bump-up: A valuable
commodity

An often overlooked aspect of the
estate planning process is the inte-
gration of the effect that a certain
plan of aceion has on the income
tax basis of an asset and what pro-
tective solutions could be used to
obtain (or possibly obtain) favor-
able results in both. The follow-
ing items should be factored into
this analysis: the rate differentials;
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the time the tax might be incurred,
the fact that an inter vivos gift
would be beneficial because of the
various distinctions between the
gift tax and the estate tax systems;
the wealeh shifting benefits of the
income tax defective trust; whether
there is depreciable property; and
whether the property will be sold.

In planning with FLP and LLC
interests, both the results and the
complexity are expanded because
the basis of the entity and the inside
basis ave affected, Where the prop-
erty owned by the entity is low basis
or negative basis assets, the impor-
tance of getting a basis step-up is
magnified.

Basis for decedent’s interest in
the entity (outside basis). The basis of
the interest in the entity would be
adjusted to the estate tax value.7
For interests where the estate tax
value exceeds the decedent’s basis,
the bump-up in outside basis will
be beneficial upon any subsequent
taxable disposition of the interest
in the entity.

Inside basis. An election under Sec-
tion 754 may be made to adjust the
basis of the property owned by the
entity that is attributable to the
decedent’s interest in the entity, An
increase in basis is desirable upon
disposition of the property, par-
ticularly where the propertey is
depreciable. The ability to obtain
a basis step-up for low basis or neg-
ative basis assets is quite a sub-
stantial advantage, and avoids the
lock-in effect inherent in holding
such an assct and/or enables the
recipicnt to start the depreciation
process again—a very valuable
income fax benefit. The asset that
would most benefit from the basis
bump-up is highly depreciated, or
fow or negative basis, real estate,

Integrated planning. Interestingly,
the desired result for income tax

purposes is that the appraiser con-
clude that the decedent’s interest
had a contro! premium, and very
little discount, so that hoth the out-
side, as well as the inside, basis
adjustments are higher. If the rec-
ommended planuning of increasing
the value of the entity for marital
deduction purposes is adopred,
such increase would not have any
adverse effect for transfer tax pur-
poses, since the surviving spouse
will still be recetving assets identi-
cal in value to what was included,
thereby negating any adverse trans-
fer tax implications. Accordingly,
in our illustration, if the estate
tax value for inclusion purposes
is $22 million {considering a 10%
control premiwm and no discount},
the marital deduction would also
be $22 million; the basis would
veflect the higher valuation.

The surviving spouse’s subse-
quent disposition of noncontrol-
ling interests would, however, result
in discounts for both lack of con-
trof and lack of marketability,
Morecover, if the survivor sells to
a trust which is income tax defec-
tive to the survivor, the higher basis
would be maintained.

Structuring the T

For simplicity purposes, the fol-
lowing discussion assumes that the
trusts acquiring the assets from the
spouse {or the trustee of the mari-
tal deduction trust) own life insur-
ance which will be sufficient either
to acquire the assets or to make a
down payment on an installment
purchase of the entity interests,
Acquiring at least some life insur-
ance on the estate owner is the more
probable course of action for most
clients, although the transaction
can also be accomplished without
life insurance, using cash, an inter-

1% 674 F.2d 761, 48 AFTR2d 81-6317 (CA-9,
1081).
7 Section 1014{b){$).
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est-only note, a self-canceling
installment note (“SCIN™), a pri-
vate annuity, or some variation or
combination of these forms of pay-
ment. Certainly, the multiple lever-
age advantages of life insurance on
the estate owner, if he were to pre-
decease his spouse, would enhance
the overall family wealth planning,
including increasing the comfort of
the spouse in most instances,

Structuring the trust to maxi-
mize the family tax benefits is some-
what counterintuitive. There are
three basic options: (1) the insured
is the grantor (“Traditional LIT™);
(2} the spouse is the grantor
(“Spousal ILIT”); or (3) the ILIT is
created and funded by a third party,
such as a parent or grandparent
(“Inheritor’s TLIT”). In cach
lnstance, the ILIT should be exempt
from GST tax, accentuating the
planning benefits perpetually,

In analyzing the foregoing
options, there ate two potentially
significant virtues that should be
considered by the plannet:

1. Will there be a “tax burn”
etfect on the spouse’s estate—
i.e., will income earned by the

ILITs diminish the spouse’s
taxable estate as a result of her
paying income tax incurred
because of the trust’s grantor
trust status as to her; and

2. Are the assets of the IL{Ts
available to the surviving
spouse if she needs them?

In many instances, the virtues of
the Spousal ILIT or Inheritor’s ILIT
can be superior to the Traditional
ILIT and should be strongly con-
sidered if at all possible. As a gen-
eral proposition, if the ILIT con-
tinues to be income tax-defective
following the death of the mnsured,
we can achieve greater results for
the family, The ability to use those
vehicles is, however, fact-driven
becaunse the spouse (for the Spousal
LIT} or a third party {for the Inher-
itor’s ILIT) must have the where-
withal and the willingness to set up
the transaction. Despite the fore-
going, the discussion must be con-
sidered in proper perspective, All
three of the options will result in
significant tax benefits, including
haviag the value of the discount
disappear from the transfer tax base
and freezing the survivor’s estate;
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Practice Notes - _

In the absence of Gorrective planning, _
~many existing FLPs and LLCs can
- potentially expose to substantiai estate
- taxes clients who do not expect to pay
“tax at their deathi because of the unlim-
ited maritai or charitable deductions,

el

however, some choices offer supe-
rior planning opportunities.

[T

Traditional ILIT. Typically, life
insurance trusts are set up by the
insured. Let’s assume it is the hus-
band. At the death of the husband,
the trust is no longer a grantor trust,
reducing the postmortem bencfirs
that might otherwise be obtained.

Tax burn. Because the income
from the Traditional 1LIT will not
be taxed to the spouse, there is no
depletion in the spouse’s estate. With
targer estates, where the spouse is
otherwise financially secure, a valu-
able potential planning opportuni-
ty is wasted if a Spousal ILIT is not
used. In contrast, as later described
herein, the use of an Inheritor’s ILIT
would reduce the estate by the
income tax payments and, in addi-
tion, the spouse would not have eco-
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nomic risk because she counld be a
benefliciary of the Inheritor’s TLIT
as well as a trustee.

Spousal security. The Traditional
ILIT, if the spouse is a beneficiary,
will, however, offer the spouse
financial security.

Spousal ILIT. The simpler method
of creating and funding a trust that
is defective to the wife is for the
wife to set up the trust and retain
powers which would create
grantor trust status to her. Because
it is essential that the trust does
not contain powers which will
expose the trust to estate tax inclu-
sion in her estate, the wife’s pow-
ers in the trust must be restricted
and she cannot be a beneficiary or
trustee of the trust or retain the
right to make any changes to the
trust. In the appropriate situation,
the tax burn will be desirable
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ESTATE PLANMNING
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because it is the functional equiv-
alent of a tax-free transfer to the
trust. Conversely, because the
spouse cannot be a beneficiary of
a trust she creates, many clients
will not select this eption. More-
over, the “tax burn” effect will
increase the risk to the spouse’s
security, unless a tax reimburse-
ment clause is used.1s

Inheritor’s ILTT. The Inheritor’s
ILIT can provide the ideal solu-
tion because it satisfies the
dual objectives of spousal partic-
ipation and tax burn. A third
party {e.g., parent, grandparent,
etc.) can set up the trust giving the
wife a power of withdrawal which
will cause the wife to be treated as
the income tax grantor as to the
entire trust under IRC See-
tion 678.1 Because the trust is
created and funded by a third
party, the wife can be a benefici-
ary and a trustee of the trust wich-
out inclusion in her estate, The
ability to use this alternative can
be problematic, however, unless
the clients are able to identify
someone who is willing and able
to set up a trust for them. The ideal
candidates for this structure are
chients with business or investment
opportunities that reguire negli-
gible seed money.

The result of this planning can
be “to turn lemons into lemonade”
by shifting substantial wealth to
GST tax-exempt and estate tax-
protected grantor trusts that can
grow unimpeded by capital gains
tax attributable o the sale of FLP
imnterests to them, and by any
income taxes whatsoever during
the life of the surviving spouse.
Morcovm, through proper struc-
turing of the ILIT trust instru-
ments—such as by giving the pri-
mary beneficiary of each trust
removal and replacement powers
over the trustee20—rthis can be even

better than outright ownership
because the beneficiaries of these
GST tax-exempt and estate tax-
protected grantor trusts would be
afforded outstanding creditor and
divorce protection that would be
to them had they
owned the FLP’s property out-
right,z1

unavailable

Gonclusien

The changing value problem for
FLP interests should not be over-
looked, given its real potential to
produce substantial estate tax lia-
bility wpon the first spouse’s
{awell-

structured and well-administered
FLP that is not subject to Section
2036. This cstate tax risk can be
avoided by employing the tech-
niques described in this article

and this should he done in tan-
dem with managing the Section
2036 risk. In ¢conjunction with
addressing these risks, the plan-
ner should also consider funding
one or more 1LITs with single life
policies to take maximum advan-
tage of the outstanding leveraged
transfer opportunities that can be
presented following the first death
through GST tax-exempt grantor
trusts that are both estate tax- and

creditor-protected.

18 [n planning for the reimbursement clause,
care must be exercised laking nto account
applicable slate law 1o confirm that the tax
reiibursement clause is fully compliant with
Rev. Rul. 2004-64, 2004-2 CB 7.

19 One of the exceptions 1o general power of
appoitment treatment under IRC Section
2041 could be used for this purpose. A dis-
cussion of such approaches is beyond the
scope of this articte.

20 These trustee removal snd replacement pow-
ars should bg subject o the safe harbor set
forth in Rev. Rul. 95-58, 1995-2 CB 191, Lo
prevent aremoved independent trustee from
heing replaced with a beneficiary or certain
related of subordinate parties wilhin the mean-
ing of Section 672(¢).

2t See R. Oshins and fce, "The Inheriter's Trust:
The Art of Properly Inheriting Property,” 30
ETPL 419 {Sept. 2003).
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