z
he

/

.

2005

Auvgust,

Spotl

ght on the Inheritor’s Trust™

i

By Robert L. Moshman, Esqg.

rrevocah

H

Wiar, 1

artic

.
Linyp

1

nd we

2 a8

b
ch aliv

mu

=

@u?v%&
o o
G H
S
W R
w v W
%ﬁﬁ
50 8
L=
T8
W b
?,xﬁ
2 B
G e
aw‘wﬁu
QM&%
ST b
Xgm
& H
=Y
Y o
LA e
[ R -+
W e e
e g
mﬁﬁf
Eoa
aaéé},‘ o
St U o
i,wﬁsﬁéi
i)
i O W
e [ VIR A
AR S T R
OE Wk

i o
O
[ )
Hoal
oD
Na -
BEES
@%i i g
& B et
I
o onp
< B o
[
oM
[T ]

g ic

e being adapte

staar

sictru

w how clas

revie

3
£ 8
the rulss

o

b

vhat i
more 4

¥

cireumestar

transformed arcund us.

3

and

3

ain debatable,

1remal

il

5




H ar, there has been a great deal of the
recent iﬁi&?é%ﬁ focused on the Inheritor’s Trust™ over
i;%;e ;323% two years. {Eue gi the g}rzz*{:zgg%s behind this

en shing, was most
g%zwg a?&@&é Zz}%‘; technigue as
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generous in gz‘;: éﬁg insi

well as its reception. (See the separate interview with”®

Richard Oshins that follows)

Change in Focus

é aw ¢ closer o the
hers is 2 shift away from
trusts which P{}ﬁi@ﬁ%mf% ﬁzez{ai} on minimizing
transfer taxes and a rise in those arrangements which
address long-term asset protection

As with any trend that ef:g}g es over tims, it
becomes impossible to pinpoint the exact time when
things began to ﬁzar&ge or to éﬁ%ﬁai‘?ﬁ? specific
triggering incident, but thers were certainly major
changes zh' t were already in motion prior o the
enaciment of the estate tax 1“5;632 in 2001,

would have :’z*zm é the r;:éigzg tax sxemption o
shield 81 million of an estate by 2008. That law also
introduced a $1.8 million exclusion for smalll
owWners. .
Dynasty trusts and other long-term asset

=

A eriticsl factor of planning was the incorporation of

5 ) 23 it
ﬁe?g% ity into ;gﬁngﬁrg wrevooable trusts, |

;}?@gmz{};x trusts were becoming increasingly popular,

* Power to invade principal
* Power to amend the frust
* Power to change trustees
* Power to change trust situs
* Power to substitute charitable beneficiaries
* Power to correct drafting errors
* Power to invest in grantor’s family business
* Power to invest more %ggz&s&& rely
* Power to protect Medicaid eligibility
vogue by then,

%m;}é{}}f&ﬁ
: haven jurisd
% protector could simply be 2
wou é%cézﬁ?‘ﬁ%’ red to exerciss
isted above.

¥ had come in
12{3%{321 %aé %‘*3

A Change in Context

In 2001, Lawyer's Weekly noted the growing use of
trust protectors by trust draftsmen and attorneys in
S

standard, garden-variety trusts. By that é‘ga he
likelihood of significant tax reforms, inclu i% an
estate tax repeal, had made trust flexibility of

paramount importance,

If you will indulge a tangential ohservation
concerning the growing reliance on health-care
proxies to be used in conjunction with living wills, one
may wonder if there has been a crossover effect

el

Like a trust protector, a health-cars gfu&:g i.e., ar
individual holding a power of %ii@fz‘zé}? for health care,
i1s & way of protecting an individual's preferences in
the future by azzw*ﬁzgrg a representative who can
review changed circumstances and take appropr
i Whether in the context of living
restment trusts, E}é ﬁem%}ﬁ? of E&M}z}g

-care proxy is simple, pra
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, ptey Code which will tak
effect in October may also %Ea a role in the eve

of trust planning. There will be a Ei}{{%ﬁf limit on
assets transferred to a self-settled domestic ‘
protection trust (DAPT).
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With more restrictions on the ,gaz{éi%*z‘z
to creditor problems in genes
f*%m‘ﬁaié%’gg must be cons ‘

fz:@z@ beneficiary-conirolled *z*z.zs’;%: %
up z‘zg before any potential bankruptcy
litigation) avoids such worst-case scenarios.

Dynasty Planning

é new generation of well-informed estate §§§g&ﬁg
sionals have implemented multi-generational

éji&sgz"%g in thousands, if not millions, of estates.
These may be called “dynasty trusts” in certain
2 prote L,i not

respects. And they are well equi zé?méi to

g}ﬂzzzf; f%{}&é z}*é §
previous géﬁggggfgz}f
been inherited 2




We are talking about the largest bulge of wealth to

;]

z
be transferred in mbi;dz'}’ It is the ifs savings of “the
greatest zaﬁerg tion” which are about %6 pass {0 “the
baby boomer” generation.

& g i?
The Inheritor’s Trust ™
é ;3 ii}é@ sguarely
n the systam
er-generational

z‘%ﬁ? %}f:: of long-term planning

n the posit igégﬁkiﬁﬁﬁ f wea
i%za% iz gz%s:}zziz is embark on an *;
journsy, Wil
generation in a é
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transcend multiple generations and remain flexible
for many vears info the ?zzzzzz*é’f‘g

With these goals in mind, the Inheritor’s Trust™ iz
;i’ %;i?z time dz‘ﬁ{};rg v end up becoming the paradigm of

Until now, dynasty-style planning has taken a
client's estate as a starting poinft and looked
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directing it

the inherited assets are z‘iﬁ“zi
ave a 1'2}3,;{3‘*‘ ?ﬁﬁe if they remai

e funds simply travel one single
act aauzg& transfer? Or will they

separate source, Le.,, anyone other than the client, the
£ tain the controlling interest, The cHent
could retain control over the ?L? in a fiduciary
capacity on behalf of *%se trust, : ;

non-controlling inte

¢ The irust can bs
“intentionally defective,” ie., in violation of grantor
trust rules. Trust income can be accumulated, but ﬁ
paid to beneficiaries is taxed to the grantor, am‘
him to further reduce his astate.

Positioning a client as an “inheritor” and setting up
a trust that keeps inher iai*:ée aasets %@;3?3— is a
sirategy with potential :
be coordinated with a ge zzfzf%é
buy-sell srrangement £ i o
aé%«zﬁ z}g;e tax sérfiggégaf and maﬁg Q’ié‘iﬁ?
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An Interview with Richard A. Oshins

Background: The Inheritor's Trust™ concept has
received considerable attention since it was introduced in
iate 2003, Was this the right idea al the right Hme based
on demographics, changing tax laws, and other factors?
To find out, we tracked down attorney Richard A, Oshins,
{pronounced  “Oceans™y &  Las  Vegas, Nevads,
practitionsr who has been a projific lecturer and writer for
more than 30 vears. Oshins has ooliaborated with the
A-list of figures in the estate planning industry, not the
least of whom has been his own son, atforney Steven
Ushins, who regularly authors outstanding articies,

[T . 82, £

We caught up with Mr. Oshins in & phone interview
which took place in late June bebween this aditor {In New
Jersey) and Mr. Oshins (in his Nevada office) (and which
resulted In 3 phone bill which the editor’s wife remains
skeptical about). The responses are paraphrased from
that hour-long conversation.

Editor: The Eslate Analvst tot y sarh :
the Inheritor's Trust concept. Which other publications
have provided coverage? ‘

=

it

Gshins: Most recently, The Wall Sireet Journal
which led to several additional interviews, It has also
been covered in Bloomberg's Weslth Manager, Lawvers
Weekly, Bottom Line/Personal, Commerce Clearing
House, Journal of Financial Planning, etc. In my opinion,
yours was one of the best. Your analysis really grasped
the whole concept.

Editor: Thanks! You've published numerous articies
with cutting-edge idess, particularly long-term dynastic
trust arrangements, for many years, Why do vou think
this particular concept has generated so much interest?

Oshins: I have been saying many of the same things -

for the past 30 vears. I first wrole about GST trusis In
1973, vears before the original statute on point was
enacted. But once I gave this particular concept a name,
T was a different world, It became a real thing instead of
an abstract congepl.

Editor: Do vou think that this is also the right time for
an Inheritor’s Trust concept based on demographics and
changes in the tax system?

Oshins: It's slways been the right Hme, When I
worked for the Office of Tax Legislative Counssl vears
ago, we looked at various types of GST trusis as

“abuses.” Once 1 joined the private sector out in the free
market, those areas became “planning opportunities.”

Editor: Why the trademark? Is that for marketing?

Gshins: No. Years ago 1 had written about ancther
concept and had come up with a name for it...and then
someone else trademarked it and stopped me from using
my own concept!

Editor: Self-settled asset protection trusts are
coming under greater scrutiny. Does this vindicate the
Inheritor's Trust approach?

Oshins: Others are jumping on the seif-settled trust
bandwagon but it is extremely Important to protect
assets from creditors. 1 look at every client with a
business opportunity as the next Bill Gates and his
enterprise. If that business s created within the
protective environs of g trust, it will be far more secure
and can do far more good. And it is not necessary to
sacrifice beneficiary control,

i

Editor: Is there a minimum size for assets in a trust?
What about a gift of $1 million that a parent could give a
child using the lifetime gift tax exclusion?

Oshins: Even a small trust can have benefits. This is
especially true if the money is being used to fund a
business opportunity.

Editor: What's been your experlence with clients and
their reaction to the Inheritor's Trust so far? Is this a
harder seli?

Oshins: Clients have been extremely receptive.
People seem to grasp this concept and understand how
much it can benefit them. The result s still a
beneficiary-controlled trust, but it is far more secure.

Editor: What motivates trusts today?

Oshins: The four greatest ways to lose money in the
United States include bad investments, taxes, divorce,
and litigation. I cant do much about people who have
already made a bad investment that can change that
outcome. But taxes, divorce, and litigation all can be
mitigated with trust protections, and future investment
mismanagement can be avolded, And what’s the big
difficulty in doing so? Filing an extra tax return? It simply
makes sense o protect the family assets using a
protective trust arrangement,




