common estate-planning miseake
is failing to rake full advantage of

4, B.trusts. Substantial amounis of fam-
ily wealth are o often unnecessarily and
irretrievably eroded away because trusts are
not being uscd with the frequency and du-
ration that they should be.

T'his may oceur because the donor fails o
recognize the potential cxposure and risks
of outright ownership -« an “in wuest” gift
or inheritance could avoid those risks.
Another commaon reason {or the under-
utilization of wusts is lack of understand-
ing about the flexibitity of the trust vehicle
and the availabiliey of control mechanisms
that can enable beneliciaries o enjoy the
trust property in 2 manner victually tata-
mount tw ownership.

# Better than Inheriting Outright
Donors who believe their children are or
will be capable of owning the property
outright but who don’t wish to usc a tradi-
gonal wust, can use a beneficiary-con-
tolled trust. The primary characreristics
of a bencliciary-controlled trust are as
follows:

+  Distibutions of Income and principal
are totally discretionary, rather than
being manduted.

*  The child would be given a power 1o
“re-write” (a special power of appoint-
ment} the trust for future generations,

*  The trust continues perpetually for
the child’s lifetime and then o suc-
cessive generattons without diminish-
ment from exposure to the IRS or
other clainants.

* When the ages of projected macurity
are attained, instead of receiving man-
dated outright distributions, the child
ar other future descendant is pur in
control of the trust.
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*  Rather than making distributions to
the bencficiary who would then ac
quire the assets, it is recommended
that assets be acquired (including a
business) as an investment of the trust,

B Management and Control

Because the creator of a trust can dictare
its terms, a trust can be designed in a way
that is attractive to the beneficiary via a
beneficiary-controlted cruse —- with broad
investment powers and unrestricted use
and enjoyment of the wust. The key con-
cept is that the vansteror can literally dic-
tate che rules — for example, imposing
limitations if warranted or granting virtu-
ally unlimited control and enjoyment to
the child or other bencficiary, with cither
selection being subject to adjustment.

L addition, a beneficiary may be given a
broad special power of appointment w
amend the trust to adapt ta changing cir-
cumstances such as family situations or tax
or other laws. Thus, contrary to the general
belief that a trust is a tghe, inflexible, and re-
stricted underraking, there is greac flexibilivy
in the beneficiary-conuolled trust arrange-
ment because the primary beneficiary can
have virwally unlimited amendment power,

Most traditional truses diseribure the assets
when the beneficiary reaches a certain age
or ages, with the last distribution termi-
nating the trust.  According o modern
trust theory, assets held in a cruse are far
more advantageous and greater in value
than if those same assets were held outside
a trust because of the protection they
enjoy against creditors, Thus, Instead of
termingting at certain ages, or upon a ben-
cficiary’s death, the beneficiary-controlled
trust continues perpetvally with the next
succeeding pritmary bencficiary being
placed in full control ae the proper time.

B 'Iax Savings

As a general rule, the cadier the austis cre-
ated in the life cycle of an asser or invest-
ment, the greater the benefits in tax sav-
ings. Creating a beneficiary-controlled
trust carly also cnables the benefactor to
place the initial seed money for funding a
favorable business or investment opportu-
nity into a crust rather than have an indi-
vidual own ir. Nowhere is this opportunity
shifting more productive than with new
ventures or startup businesses,

Remember that the dual benefirs of creditor
protection and tax savings are available only
if someone clse, such as a parent or grand-
patent, sets up the truse. 1o place the phi-
losophy and udlity of the property designed
erust in perspective, if the parents of a ven-
ture capiralist had the foresight and desire
o create a trast for hivm or her with the ini-
tial seed money used o acquire his or her
interest in a successtul company, his or her
entire holdings in that company would be
outside of the transfer tax system and thus
inaccessible to creditors and divorce judg-
ments. With proper drafting, the f'()i'cgning
may be accomplished even if he or she is a
trustee of the trast, manages the trust assers,
and s in control of the truse,

Contrary 1o the common belicf of many
estate owners that an “in ast” gift or be-
quest is restrictive and undesirable, a prop-
etly designed and implemented trust is
substandal improvement “over outright
ownership. A beneficiary-controled truse
will maximize the benefiss that an “in
trust” inheritance can provide with full
control, at the proper time, being placed in
the hands of the inheritor. The inheritor
gives up nothing and obtains for himself or
herself many benefits he or she would oth-
erwise be unable to create, £
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